
Does the following apply 
to your business?

1

You will need to review 
your standard form 
contracts for unfair terms. 
Move to Question 3.

In your business do you 
issue 'standard form 
contracts' to other 
parties? Y/N

2

Do any of the following 
description examples 
apply to any of the terms 
included in your standard 
form contracts

3

This means full time employees. Do not
include casual employees. Part time
employees should be counted as a 
fraction of an equivalent full time position 
e.g. a part time employee who works 32 
hours/wk should be counted as 0.8 of a 
40 hour/wk full time position.

The annual turnover for 
your business was less than 
$10,000,000 for the 
previous financial year Y/N

Your business is a party to 
a contract where the other 
contracting party is a small 
business i.e., a business 
that would answer YES to 
either of the above 
questions Y/N

You are a 'small business'. 
The unfair contract term 
provisions are relevant and 
should be considered in 
respect of your business 
contracts. Move to 
Question 2 below.

This means any contracts that you 
routinely issue to another party (i.e. a 
customer) which contain the same or 
similar terms. If a contract is offered to 
another party on a “take it or leave it' 
basis, it is likely a standard form 
contract.

You employ fewer than 100 
persons Y/N

YES

YES

The term gives your business the right to 
vary the terms of the agreement without 
consent of the other party, or without 
conferring benefit on the other party for 
the change in your position, after the 
contract has commenced. For example, a 
term that allows one party to increase the 
agreed upon price for an ongoing service 
contract (like free servicing for a 
specified amount of time in a car sales 
contract) without notice and without the 
other party’s consent.

Unilateral Variation 
The term favours your business over 
the other party in a way that could be 
considered unecessary to protect your 
legitimate commercial interests. For 
example, a term that limits liability for 
losses, even when the offending party 
has been negligent.

Not Reasonably Necessary
The term is not expressed in clear, plain 
language and is not readily available to 
the reader. For example, fine print and 
complex legal language are not likely to 
be transparent.

Non-transparent 

YES

YES

Guide to Unfair 
Contract Terms

NO

If any of the factors described above arise in your standard form contracts, there may be unfair terms which, if not removed or amended, expose you to business and 
financial risk. If more than one factor is apparent, it is more likely the offending term is unfair. At the same time, these factors are not conclusive and there may be 
other reasons the term can lawfully be included, this should be assessed to ensure that a term is not removed unncecessarily.

Ultimately, no matter how fair/unfair a term appears to be, only a court can make this determination. If the factors described above seem relevant, see this as a 
signal to act cautiously and either remove the term from the contract altogether, or more suitably, seek legal advice.

Not only will legal advice reduce the risk of overlooking unfair terms and incurring significant financial penalties, it may help determine if a favourable term can be 
retained or amended to comply with the law.

If a term is 'unfair' within the meaning of 
the law, the term will be void and your 
business cannot enforce the term 
against the other party. Unfair contract 
terms may be difficult to identify. 
Ultimately, only a court can determine if 
a term is unfair and will do so by 
considering a range of factors 
including:

The examples given in question 3 of 
this chart should not be relied upon 
solely to determine whether a term is 
unfair. They are factors that indicate a 
term is likely unfair, and should only be 
used as a general guide.

▪ the relationship between the term 
itself and the contract as a whole

▪ the rights and obligations of each 
party created by the contract

▪ anything else the court considers 
relevant.

The unfair contract term 
provisions do not apply. Be 
aware, each contract is 
different, and the unfair 
contract term provisions 
only require one contracting 
party to be a small business 
to apply. Refer back to 
these steps each time to 
avoid penalites.

NO

NO


